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INTRODUCTION

The petitioner appeals the decision by the Department of

Social Welfare denying her application for Medicaid. The

issue is whether the petitioner is disabled within the meaning

of the pertinent regulations.

FINDINGS OF FACT

The petitioner is a forty-three-year-old woman with a

high school education. She has worked as a waitress and as a

hotel chambermaid.

The petitioner suffers from chronic asthma. She applied

for Medicaid in January, 1991, following at least nine

emergency trips to the hospital in the previous three-month

period. The Department (D.D.S.) concedes that she cannot

perform her past work.

The medical evidence consists largely of hospital

(emergency room) records and clinical tests. In a report

dated July 18, 1991, the petitioner's treating physician

stated (on one of the Department's G.A. forms) that the

petitioner would be unable to work full time at any job and

that the "estimated duration of illness" would be one year.1

In response to specific queries from the hearing
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officer, the treating physician, in a note dated November

26, 1991, stated:

[Petitioner's] asthma is mild between exacerbations.
During severe attacks she is unable to work. Between
attacks she is capable of performing light or sedentary
jobs.

And, in a note dated December 17, 1991, the same

physician stated:

[Petitioner] has been experiencing asthma attacks on a
daily basis for approximately the past month. The
attacks are sometimes severe and can last as long as
the entire day.

Based on the above it is found that the petitioner has

been incapable of any sustained employment since at least

October, 1990.

ORDER

The Department's decision is reversed.

REASONS

Medicaid Manual Section M211.2 defines disability as

follows:

Disability is the inability to engage in any
substantial gainful activity by reason of any medically
determinable physical or mental impairment, or
combination of impairments, which can be expected to
result in death or has lasted or can be expected to
last for a continuous period of not fewer than twelve
(12) months. To meet this definition, the applicant
must have a severe impairment, which makes him/her
unable to do his/her previous work or any other
substantial gainful activity which exists in the
national economy. To determine whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
experience is considered.

In this case, a preponderance of evidence establishes

that the petitioner meets the above definition. Although



Fair Hearing No. 10,736 Page 3

the petitioner's problems appear to be episodic, it appears

she has been incapable of sustained employment of any type

since at least October 1990.2 The Department's decision is

reversed.

FOOTNOTES

1This assessment is uncontroverted by any other
examining medical source.

2Inasmuch as it concedes that the petitioner cannot
perform her past work, the Department would have the burden
of proving the existence of alternative jobs the petitioner
could do despite her impairment and in light of her age,
education and work experience. It is highly unlikely that
the Department could show that there exist unskilled
sedentary or light jobs that would accommodate the
unpredictable absenteeism and the extended periods of total
absence from work that the petitioner's condition would
impose.
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